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Section 1. Introduction 
It was in 2005 Professor John Tiley stated that the current UK judicial approach to 
combat tax avoidance failed to protection of rule of law without introduction of workable 
GAAR.1  Seven year later, Professor Judith Freedman commented judiciary stretch 
interpretation in the current UK tax avoidance related case law cannot satisfy the rule of law and 
it is time to adopt a GAAR to balance and control on the Revenue’s discretion.2 
There is a continuing debate among British academics if the UK should adopt a general 
anti-avoidance rule to combat increasingly sophisticated tax avoidance arrangements. On one 
hand, the development of the UK judicial approach to tax avoidance over the last 25 years has 
not been sufficient since it has failed to produce a clear conceptual and principled framework for 
dealing with tax avoidance cases.3 On the other hand, commenter argues that the United 
Kingdom’s current approach to dealing with tax avoidance, which relies on statutory 
interpretation is an adequate response to the problem of tax avoidance arrangements.4  
The proposed General Anti-Abuse rule and the Guidance notes published on April 15th, 
2013 and it confirms that a GAAR will be introduced in the UK in 2013, as part of the 
Government's commitment to combat tax avoidance and evasion in the 2012 Budget. A key 
element of the proposals is the creation of an independent Advisory Panel to approve HM 
Revenue & Custom's (HMRC) GAAR guidance, and to provide opinions on cases where HMRC 
considers the GAAR may apply.5  Helen Lethaby argues that the proposed GAAR would leave 
taxpayers and their advisers without a map or a compass since it would only increase 
uncertainty.6 Judith Freedman strongly believes that a GAAR can and will do more than 
increasing legitimacy but even if legitimization were the only outcome, then this would be a 
worthwhile one, since the current lack of legitimacy means that the courts find themselves 
unable to develop the case law in a way that gives rise to predictable and coherent outcomes.7 
We can’t evaluate the effectiveness of tax system without knowing what is permitted. 
There is no simple way of resolving this issue by providing a juridical definition of avoidance.8 
We can say that evasion is illegal and avoidance is legal, but this does not help as much as might 
                                                 
1. J. Tiley ‘Barclays Mercantile and Scottish Provident: avoidance and highest courts; less chaos 
but more uncertainty’, 2005, British Tax Review, No.3, pp. 273, 280. 
2 .J Freedman, ‘GAAR  as a process and the process of discussing the GAAR’, 2012, British Tax 
Review, p. 39 
3. J Freedman, ‘Interpreting Tax Statute: Tax Avoidance and the intention of Parliament’, 2007 
Law Quarterly Review Sweet & Maxwell, p. 53 
4. D G. Duff ‘The Supreme Court of Canada and the General Anti-Avoidance Rule: Canada 
Trustco and Mathew’ ,Bulletin for International Taxation , Vol. 60, No. 54, 2006, pp. 5-9 
5. HM Revenue and Customs: http://www.hmrc.gov.uk/gaar/advisory-panel.htm 
6. H Lethaby, “Aaronson’s GAAR”, 2012, British Tax Review 27. 
7. J Freedman, ‘GAAR as a process and the process of discussing the GAAR’, 2012, British Tax 
Review, pp. 5-7 
8. J.Tiely, Revenue Law, Chapter 5, p. 115 
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at first appear. It is harder to tell whether avoidance is fair or not because it is hard to interpret 
intention of legislature literally.  
This article examines whether the current UK judicial approach is an adequacy of the 
judicial approach Rule of law and GAAR and studies the historical experience of Canada with its 
statutory solutions.  Based on the comparative study background, the article considers to a large 
extent, a statutory general anti-avoidance principle might assist with the problems of statutory 
interpretation in the United Kingdom. 
1.1. Problem description 
The UK has not adopted a legislative solution and has traditionally relied on the courts to 
deal with this issue.  Classifying avoidance as legal does not tell us whether it is, or should be, 
effective to achieve the end desired by the taxpayer. The problem is whether one should look 
beyond that literal intention to some kind of underlying purpose. If so, the concern and 
responsibility should be stated clearly. Another problem is if UK only relies on an application of 
general rules of statutory interpretation, there must be a serious question about the adequacy of 
the judicial approach to counter tax avoidance. 
However, some Commonwealth countries, such as Canada, New Zealand and Australia, 
adopted GAAR. The paper examines if experience of Canada with its statutory solutions will 
give some assistance and lesson to UK in resolving the debate between a judicial approach and a 
statutory approach and what extent GAAR can eliminate and reduce judicial frustration with tax 
avoidance to safeguard principle of legal certainty in case law. 
Our hypothesis is that the enactment of the GAAR by the UK would contribute to the rule 
of law. 
1.2. Objective  
This thesis examines the historical experience of the UK and Canada to combat tax 
avoidance. By observing the striking similarities and the differences have developed from 
different juridical backgrounds in the UK and Canada, this paper only touches upon the 
European Court of Justice case basically. The nature of connection between Canada and UK is 
examined in Section 4. This paper will give a solution whether the experiences in Canada could 
assist the United Kingdom in resolving the debate between a judicial approach and a statutory 
approach. Specifically, if the statutory general anti-avoidance rules of Canada achieve results 
similar to the UK’s judicial approach or if Canadian approach is superior than the UK approach? 
After examining and comparing experience between Canada and UK, we will seek to how 
general anit-avoidence rule could apply to UK case law and how the intention of the legislature 
in a tax context could be mitigated by special legislative methods which could state principles of 
taxation law as intention by Parliament. 
1.3. Method 
As a starting point, we use the common law interpretation method adopted by UK. 
Whenever the wordings of methods are ambiguous to conclude the results, we will use case law 
from Canada and the UK. The solutions are analyzed independently and on the basis of the 
existing academic literature. The selection of British and Canadian case law is based on the 
importance and frequency of citation of cases by two leading UK tax law scholars: Judith 
Freedman and John Tiley. This paper does not deal with political considerations. 
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This paper will be based on comparative method between the UK and Canada due to long 
and similar legal and historical tradition. 
1.4. Delimitations 
The paper leaves the ECJ’s case law and its principle of prohibition of abuse of rights in 
the field of European Tax law outside its scope. This is because ECJ shows commitment to 
determine to tackle tax evasion but it fails to make a clear distinction between tax planning and 
avoidance and the principle of prohibition of abuse of rights is still developing and there is no 
simple test to be applied. However, in Section 5.2, we will touch upon recently the ECJ case 
Cadbury Schweppes 9 to show a willingness to develop their general anti-avoidance Principles. 
Also we do not cover ECJ cases and other British Commonwealth countries because it will 
reduce efficacy purportedly as the national authorities and courts must always try to find abuse 
on a case-by-case basis and there is systematic difference in the approach and solutions between 
civil law countries and common law countries as regards form and substance.10 
1.5. Outline 
The rest of paper is structured as follows: 
Section 2 provides a chronological overview of the relevant UK case law and analyzes it. 
Section 3 shows Canada’s approach to counter tax avoidance by examining Section 245 
Canada’s Income Tax Act (ITA) and relevant case law and draws some general conclusions from 
this case law that facilitate the necessary of GAAR. It also describes advantages and 
disadvantages of having a GAAR and its application in Canada. 
Section 4 provides comparison between the Canadian and British approaches. 
Section 5 offers an interim conclusion for the UK based on Canada’s application of the GAAR 
and the OECD’s recommendation to adopt a GAAR. 
Section 6 provides a brief proposal for future reform of statutory general anti-avoidance rules 
based on the UK’s judicial approach and statutory solutions.  
 
 
 
  
                                                 
9. C-196/04 
10. ‘Form and Substance in Tax Law’, International Fiscal Association, 2002 Oslo Congress, 
pp.22-23 
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Section 2. Overview of UK Case Law 
 
Doctrine of form and substance in tax law is a fundamental and practical debate among 
scholars. On one hand, it is not obvious for judges and tax administrators to judge anti-avoidance 
cases based on doctrine of form and substance. On the other hand, there are no clear words for 
taxpayers to interpret tax statutes. It is well-known that the UK has not implemented a general 
statutory anti-avoidance rule (GAAR). Even though a consultative document entitled “A General 
Anti-avoidance Rule for Direct Taxes” was issued by the UK tax authorities in 1998, the UK 
doesn’t have a GAAR to prevent avoidance.11 There are four basic principles used in the UK 
case law as below illustrated.12 First, a subject can only be taxed upon clear words not on 
‘intendment’ or upon the ‘equity’. Second, a subject is entitled to arrange his affair so as to 
reduce his liability to tax. Third, it is not court’s responsibility to find whether a document or 
transactions is a ‘sham’ or ‘genuine’. Fourth, based on genuine documents, the court can’t go 
behind it. 
Subsection 2.1.  reveals three methodologies of statutory interpretation used in common 
law. Subsection 2.2. - 2.7.demonstrates the judicial approach how UK court develops a tax 
avoidance norm in a chronological order. It starts from the traditional approach that the courts 
reinterpreted the facts of case ignoring certain steps as form over substance doctrine indicates to 
the principle of Ramsay which is substance over form principle. Subsection 2.8. synthesizes the 
findings to construct the comprehensive analytical framework behind these judgments. 
2.1. Common Law Interpretation Methodology  
Statutory interpretation is one of the most significant events in common law in the past 
three decade since it is a fundamental function for court to interpret or give meaning to the 
particular words. It comprises of three methods: Literal Method, Golden Rule, and mischief 
rule.13 
a) Literal Rule – Literal approach 
This method requires the judge to look at the actual words used and to attribute to their 
ordinary meaning within the context of the statute.  Words are not given some other meaning 
rather than ordinary meaning. Therefore there is no room for any further interpretation. 
b) Golden Rule – Purposive approach 
The rule allows a judge to depart from the literal rule when the application of the ordinary 
meaning of words would lead to inconsistency, absurdity or inconvenience. 14 Court will have 
the liberty to find another meaning either by ignoring the used words or by reading in words to 
existing statute. In the tax law cases, it means court have purported to adopt a purposive 
approach which looks into the intention of legislation when court considers if certain provisions 
are the inconsistency, absurdity, or inconvenience.15 
                                                 
11. S Yates, ‘A Step Closer to a General Anti-Avoidance Rule’, pp. 1-2 
12. V. Thuronyi, ‘Comparative Tax Law’, Chapter 5, pp 145-149 
13. J.Tiely, Revenue Law, Chapter 3, pp. 57-58  
14. J.Tiely, Revenue Law, Chapter 3, p. 69  
15. J.Tiely, Revenue Law ,Chapter 3, p.75 
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c) Mischief Rule 
This rule will only apply if court has found the words are manifestly obscure or 
ambiguous when they apply the whole of the enacting part of statute. In that case, court must 
construe the statute in a way that avoids the mischief which the statute sought to remedy.16      
Based on current tax case law in UK, the literal approach has given way to a purposive 
approach. The gold rule is similar to the mischief rule since they all seek the intention of 
parliamentary.  
A. Starting Point- Basic Principles 
2.2. IRC V. Duke of Westminster17: Tax avoidance approved 
a)  Facts of the Case 
          Duke enters into covenant with employees to make the taxable income smaller. In concept 
of civil law, covenant should not be called as wages but that is not reality since the duke should 
just pay tax as he did before.  For example, Duke pays his employee GBP 20 per week but Duke 
makes a legally binding promise to GBP 5 a week for a period of 10 years if employee remains 
in duke’s service.  While Duke explains to his employee that he is still entitled to the full amount 
of wages in addition to the promised GBP 5, the employee’s salary will still remain unchanged 
as GBP 20 instead of GBP 15 as wages and GBP 5 as covenant.  The problem is how GBP 5 
payment should be classified for income tax purpose.  
b) Key arguments of the parties 
The Inland Revenue argued that the payment of GBP 5 should be treated as employment 
income. Duke argued that income was an annual payment so it doesn’t quality as income 
because employee was entitled to GBP 5 per week even if he left his employment. The tricky 
and ambiguous contact stated that there is nothing in the contract to prevent employee being 
entitled to claim full remuneration for the future work. Unfortunately most judges agreed with 
Duke at that time. So the true legal effect of convents achieved the purpose intended. However, 
according to Lord Halsbury, ‘it is said that the substance of the transactions evidenced by the 
agreement must be looked at, and not its mere words.’ 18  
c) Key finding regarding the Tax Avoidance Scheme 
This decision led to the ‘Westminster approach’ of tax avoidance. The judge Tomlin 
summarized ‘every taxpayer has the right to organize his affairs so that the tax attaching under 
the appropriate Acts is less than it otherwise would be.’19 
 In this landmark case judges followed Duke’s arguments that it is legal to minimize taxes by 
arranging certain tax behavior as long as that a document or transaction is genuine. The UK 
court refused to look through the form to the substance of a transaction even though substance-
over-form is more general principle of tax law. 20 We can’t make moral judgment if you look at 
                                                 
16.  J.Tiely, Revenue Law, Chapter 3, p. 69  
17. IRC v. Duke of Westminster (1936) A.C. 1 H.L. 
18. 4 Inst 41 
19 .P,Cane and J Conaghan, ‘The New Oxford Companion to Law’, p. 35 
20.V. Thuronyi, ‘Comparative Tax Law’, Chapter 5, pp. 172-174. 
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what has been done. The legal effect of convent is that there is a charge on the income of duke 
but charge was not taxable. So Duke saves tax and Duke won the case since the true legal effect 
of covenant achieved the purpose intended.   If it can be seen that a document or transaction was 
intended to have effect as part of a nexus or series of transactions, or as an ingredient of a wider 
transaction intended as a whole, there is nothing in the doctrine to prevent it being so regarded: 
to do so is not to prefer form to substance, or substance to form. 21 
d) Key findings of the court and reasoning 
       It is the task for the court to make sure the legal nature of any transaction to attach tax or a 
tax consequence to see if that comes from a series or combination of transactions.  The starting 
point for court is to apply the Duke of Westminster principle into above transactions. The 
question is whether the courts will allow taxpayer to take full advantage of those flaws and how 
much it is allowed by the court.  At that time, the most popular tax avoidance scheme was to take 
advantage structural flaw in the existing tax law. Unfortunately at that time the UK court chooses 
to interpret legal form narrowly and that the court rejected view that ‘in revenue case, the court 
may ignore the legal position and regard what is called the substance of the matter which means 
a man pay even though he has ordered his affairs that amount of tax sought from him is not 
legally.’22 
B. Signs of Change 
Below case demonstrates that court makes progress on tax avoidance since the Duke of 
Westminster principle requires explicit legislative qualification preferably in the guise of a 
further principle or set of principles explaining the limits of permissible and effective tax 
minimization.23 
2.3. Floor v Davis (1978)24 
a) Facts of the Case 
Floor owned share which has gone up in value and he wanted to sell them. If the sale had 
gone through, he would make a gain from sale and make taxable gain. He invented a firm as an 
intermediary firm FNW and sells them directly.  The tax avoidance scheme was divided into two 
steps. First, he will exchange shares resulted in tax free. Second, after the final sale, FNW was 
liquidated and profit from sale went to shareholder and resulted in tax free. Both transactions 
didn’t give rise to gain tax when the tax administration looks at them separately. Most judges 
refused to believe the doctrine substance-over- form doctrine so that the judgment was applying 
Duke of Westminster judgment which is no tax. We need to integrate two transactions together 
since two transactions serve the purpose of tax avoidance. There seems to be no reason why a 
deliberate failure to act should not form part of an arrangement or scheme where the 
shareholders who refrained from voting against a winding up order in furtherance of a tax 
                                                 
21.D Goldbergy, ‘The Approach of the courts to tax planning scheme’, pp. 4-15 
22. A.C.19. (1936) 
23.A Likhovski, ‘The Duke and the Lady: Helvering v. Greogory and the History of Tax 
Avoidance Adjudication’ (2004) 25 Cardozo Law Review, p. 953 
24. Floor v. Davis (1978), Ch. 295 
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avoidance scheme were held in the circumstances to have “exercised” their shareholding 
control.25  
b) Key findings of the court  
The court’s judgment demonstrates that they are in the process of the new approach based on 
a teleological or purposive approach since the courts should not adopt a literal, step-by-step 
approach in deciding the tax consequences of the transaction instead court should look at the 
transaction as a whole where a transaction was an entire composite whole. The full control of 
shares was at all time controlled by taxpayer who was arranging for them to be transferred to 
intermediary firm. The transfer of share to intermediary firm was a only inserted step in that 
process to serve tax avoidance purpose. The sign of change is necessary from court but court 
takes baby steps to combat tax avoidance transaction. 
C. The Redefinition of New Approach 
2.4. Ramsay v IRC (1981)26 
a) Facts of the Case 
Ramsay acquired the share capital of a newly formed investment company for GBP 185 034 
and offered to make loans to same company for GBP 218 750 at same day. He was supposed to 
make a tax free gain on one loan and an allowable capital loss on the other. The nature of ready-
made scheme method was to create a series of steps transaction. One of two created assets would 
decrease in value for the benefit of the other.  Gains from one loan were exempt from other loan 
represented a capital loss that could be offset against each other. In order to achieve this result, 
money was sent around in a circle or a series or circles, beginning and ending up with the whole 
purpose of tax avoidance.  This kind of series of tax scheme created an artificial tax loss which 
eliminated payable on realized gains.  
b) Key findings regarding the Tax Avoidance Scheme 
The issue for this landmark case is the general nature tax avoidance scheme which is relevant 
to the argument. This scheme consists of a number of steps to be carried out, documents to be 
issued, and payments to be made.  The main character of those transactions is a short life as they 
serve their purposes to cancel each other out and disappear.  Lord Wilberforce described the 
transactions this way: “In each case two assets appear, like ‘particles’ in a gas chamber with 
opposite charges, one of which is used to create the loss, the other of which gives rise to an 
equivalent gain which prevents the taxpayer from supporting any real loss, and which gain is 
intended not to be taxable. Like the particles, these assets have a very short life. Having served 
their purpose they cancel each other.’’27At the end of transactions, the taxpayers financial 
situation remains as it was at the beginning except for what he has paid certain expense to the 
promote of the scheme.  In a lot of those cases, there is no real money involved in.  The whole 
purpose of those transactions is to avoid tax and the series of steps have no commercial purpose 
apart from tax avoidance.  
                                                 
25. J Ward, ‘The General Anti-Avoidance Rule in Ireland’, pp. 560-562 
26. Ramsay v IRC (1981) 1 All E.R. 865 H.L. 
27.D. Goldberg. ‘The Approach of the Courts to Tax Planning Schemes’, p. 5 
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The core issue is if a claim for loss relief can be accepted and how much can be accepted 
when loss occurred as consequence of a pre-arranged scheme between related parties designed to 
produce a lost which would match gain previously made following a series of steps. 28 
c) Key findings of the court  
Court decided that the taxpayer did not make any real loss and could not have tax relief for a 
loss for the purpose of avoiding capital gains tax. It is an outstanding case for application of step-
transaction principle.  Ramsay principle can only apply where concepts were used in the tax law 
with commercial meaning as opposed to a purely legal meaning.  The true legal effect of those 
two transactions treated as a whole was that taxpayer made a gain or loss. The House of Lords 
decided that it should tax the effect of whole series of transaction where a transaction has pre-
arranged artificial steps that serve no commercial purpose other than to save tax. The decision is 
not only limited to capital gains tax but also applies to all forms of direct taxation and is an 
important restraint on the ability of taxpayers to engage in creative tax planning as case Ramsay 
indicated transaction as sold assets and made profit. However, paper loss was to cancel a gain 
since something looks like a loss as artificial scheme. If taxpayer will succeed their creative tax 
avoidance scheme, it will depend on judges if the series of transaction is treated as a whole. 
Ramsay case seemed to be a pioneer of the introduction in the United Kingdom of a judicially-
developed “new approach” to combat tax avoidance schemes. ‘While the techniques of tax 
avoidance progress and are technically improved, the courts are not obliged to stand still.’29  
 
2.5. Furness v. Dawson (1978) 30- Evolution of Ramsay Principle 
a) Facts of the Case 
Unlike the case of Ramsay, Dawson case didn’t involve a self-cancelling scheme. Dawson 
family owns a profitable clothing company which they plan to sell to company A.  Such sale 
would cause a liability to capital gains tax. In order to avoid Capital Gains Tax (CGT), Dawson 
family sold the shares in a profitable company in exchange for the shares in a newly incorporated 
company only for this purpose. The intermediate company sold the shares in the profitable 
company to company A which is not related. The whole purpose of the scheme was to enable the 
taxpayer to rely on the exemption for share exchanges in order to avoid the capital gains tax. 
This inserted steps had no business purpose apart from deferment of tax. 
b) Key findings of the court  
The court redefined the scheme as a direct sale by the taxpayer to the third party which was 
subject to the capital gains tax. The judgment was based on ‘a pre-ordinate series of transactions 
into which there are inserted steps that have no commercial purpose apart from the avoidance of 
a liability to tax’ to ‘a pre-ordinate series of transactions…into which there are inserted steps that 
have no enduring legal consequences.’  Apparently the court followed the judgment of Ramsay 
which would define as so-called self-cancelling transactions.   Ramsay principle says that this 
                                                 
28. D Dunbar, ‘Statutory General Anti-Avoidance Rules: Lessons for the United Kingdom from 
the British Commonwealth’, Bulletin for International Taxation, 2008, p. 530 
29. J.M. Mössner. ‘Tax Avoidance Concepts and European Tax Education’, pp. 23-25 
30. Furness v. Dawson (1984) 1 All E.R. 530 H.L. 
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fiscal result cannot be avoided because the pre-ordered series of steps are to be found in an 
informal arrangement instead of a binding contract.  However, there are two conflicting ideas 
from previous approaches. The impact of judgment is substantial since it doesn’t only apply to 
CGT but also other forms of direct tax in other jurisdiction.31   
D. Reassessment or Rethink Period: Purposive Approach to Interpret Statues 
          Based on the previous cases, it is not hard to find that rational behind the new approach is 
that in a pre-planned tax save scheme, there is no distinction between a series of steps which are 
followed through by virtue of any arrangements which falls short of binding contract and a 
similar series of steps which are following through because the participants are contractually to 
take each steps separately.  For example, the case Duke of Westminster 32allows taxpayer to 
organize his affairs to minimize tax while based on Case Ramsay v IRC33 the taxpayer will be 
taxed on the effect of his transactions not upon the way that he can choose to organize for tax 
purposes. Case Furness v. Dawson 34may be seen as huge impact on the subsequent cases as the 
court stress that the approach of Lord Wilberforce in Ramsay based on statutory construction and 
that the underlying approach to the UK tax law was “purposive interpretation” 
          Below cases will demonstrate how court to combat tax avoidance in the reassessment 
period. 
2.6. MacNiven v. Westmoreland Investment Ltd (2001) 35 
a) Facts of the case 
MacNiven  v Westmoreland Investments Limited (WIL) got into financial trouble and got  
advice to involve a pension scheme. Shareholders decided to support them by loaning them a 
series of funds.  But some of loans were not serviced in full and some of loans are interest-free 
which are recommended by the trustees’ advisers to allow WIL to purchase the property 
investment. This case involved whether transaction described constituted a payment that would 
give rise to a deduction.   In principle, the interest could not be deducted until it was paid fully to 
its shareholder. The core issue was the status of WIL if it was an investment or trading company 
for tax purposes and was tax avoidance involved in the arrangements carried out to improve its 
financial position.  
b) Key arguments of the parties 
WIL is a wholly owned subsidiary of a company owned by the trustees of a large self-
administered pension scheme wholly. The argument is if the payments had been effected by an 
artificial circulation of money designed purely for the purposes of tax advantage. The judge 
believed that it is purely arrangements since the loans made in the early 1980s were replaced by 
                                                 
31.J Vander Wolk, ‘Purposive Interpretation of Tax Statutes: Recent UK Decisions on Tax 
Avoidance Transactions’ , Bulletin for International Fiscal Documentation, Vol. 56, p. 70, 2002, 
pp. 5-7 
29. IRC V. Duke of Westminster (1936) A.C. 1 H.L. 
33. Ramsay v IRC (1981) 1 All E.R. 865 H.L. 
34. Furness v. Dawson (1984) 1 All E.R. 530 H.L 
35. MacNiven v. Westmoreland Investment Ltd (2001) 
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new loans, were a pre-ordained series of transactions according to Ramsay principle.36 What 
mattered was that the arrangements for transfer of funds from the scheme to the company and 
back again to the scheme were steps inserted for no commercial purpose apart from avoidance of 
liability to tax. The High Court ruled that WIL was an investment company. However, the Court 
of Appeal concluded that ‘what was done in the instant case did not fall within the category of 
tax avoidance to which the Ramsay principle applied.  
c) Key findings of principle of Purposive Approach to Interpret Statues 
This case indicated that there is a need to avoid sweeping generalizations about 
disregarding transactions undertaken for the purpose of tax avoidance.37  The current case uses 
the established purposive approach to interpretation. The question was whether a payment of 
interest by a debtor who had borrowed the money for that purpose from the creditor himself was 
a ‘payment’ of interest within the meaning of the statute allowing him to a deduction or 
repayment of tax. The court decided that the purpose of requiring the interest was to produce 
symmetry by giving a right of deduction in respect of any payment which gave rise to a liability 
to tax in the hand of the recipient. The payment is in line with the nature of statutory description: 
the circular nature of the payment and tax avoidance nature.  This case shows there is a need to 
focus on introduction of the particular statutory provision and indentify its requirements before 
one can decide whether circular payment is served as tax avoidance purpose.  There was a 
distinction between unacceptable tax avoidance and acceptable tax mitigation. Therefore the 
Ramsay principle did not apply to the payment of interest by WIL to the trustees in discharge of 
a genuine liability.  This case leaves the simple fact of tax law is about interpreting statutes and 
that statutes should be interpreted purposively. However, this doesn’t produce certainty since it 
is the in the nature of questions of construction. In the speech of Lord Hoffmann, it was said that  
‘‘if a statute laid down requirements by reference to some commercial concept such as gain or 
loss, it would usually follow that elements inserted into a composite transaction without any 
commercial purpose could be disregarded, whereas if the requirements of the statute were purely 
by reference to its legal nature.’’ This is reasonable generalization but it can’t provide a clear 
understanding what the statute really means. 
2.7. Barclays Mercantile Business Finance Ltd v. Mawson38 
a) Facts of case 
An Irish company owned by the Irish government sold an existing pipe line to BMBF for 
GBP 91 million. BMBF leased back to original owner after they just bought the pipe line. The 
Irish company only cash benefit from the complex series of interrelate transactions was GBP 8 
million. The disputed transaction in Mawson was a sale and leaseback of parts of a pipeline 
which runs between Scotland and Ireland under the Irish Sea. It was agreed with UK tax 
authority that the pipeline was 'plant' for the purposes of capital allowances and there is no 
dispute that Barclays Mercantile had acquired the relevant parts of the pipeline and paid for them 
with its claim to allowances must succeed. However, the transaction was outside the course of 
                                                 
36. J, Hayward, ‘MacNiven v Westmoreland Investments Limited and the implications for self-
administered pension schemes’,  Pensions, an International Journal (2001) 7, pp. 2-5 
37 .Tax Avoidance and the Law, (Adrian Shipwright, Key Haven, London, 1997) 
38 .Barclays Mercantile Business Finance Ltd v. Mawson, 2005 British Tax Review 273, p. 273 
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Barclays Mercantile’s admitted leasing trade with the result that the allowances were not 
allowed.   
b) Key arguments of the parties 
The main focus of the Inland Revenue attack was based on the 'Ramsay principle' which 
is possible to apply or too difficult to apply in practice. "It is no doubt too much to accept that 
any exposition will remove all difficulties in the application of the [Ramsay] principles because 
it is in the nature of questions of construction that there will be borderline cases about which 
people will have different views." as stated by the opinion of committee in this case. Lord 
Barclay Mercantile was not a tax avoidance scheme. 
Instead the court used the object of granting capital allowances to provide a tax 
equivalent to the normal accounting deduction from profits for the depreciation of machinery 
and plant used for the purposes of the trade.   
c) Key findings  
Barclays has killed off Ramsay doctrine which is illegitimately of rules of general 
application and we don’t need an anti-avoidance rule because we have purposive approach.  
However, there are no certainties since on borderline cases judges have different opinions.   
2.8. Determination of UK Jurisprudential Approach 
Jurisprudential approach refers to analytical approach or principle that used by UK court.  
Above UK case law summary traces the path that led to the recent affirmation of the judicial role 
in the tax avoidance cases. UK has a simpler approach towards specific legislation which 
identifies with precisions consequences of certain provisions. Specific provision will continue to 
be the core issue. UK might adopt specific doctrine since it is not court’s responsibly to adopt a 
new policy. Below section will demonstrate the UK methodology to combat tax avoidance.  
a) Principle of Westminster: Legal effect won 
           In Case IRC v Duke of Westminster, Duke enters into covenants but that is no reality 
since Duke has the obligation to pay his employees as he did before.  The principle of 
Westminster indicated that legal effect matters rather than the economic substance of a 
transaction for tax purposes. The legal substance of the translation is supposed to indicate its tax 
treatment. However, the transactions should be analyzed cautiously since legal substance was not 
as it indicated in its face value. The legal effect of this covenant in private law is that there is a 
charge on the income of duke even though the agreement is ambiguous. Charge should not be 
taxed so Duke won the case by saving the tax. The covenant achieved the purpose intended in 
private law. Inland Review had to fight many tax avoidance cases after the decision of 
Westminster. Until 1997 Duke of Westminster approach governed in UK court’s judgment as 
Case Floor v Davis won.  Even though there is a trend that we need to integrate two transactions, 
UK court still upheld the case in favor of taxpayer which applies the principle of Westminster. 
b) Purposive approach won 
In case IRC. V Plummer, Multi-national enterprises created the complicated tax 
avoidance scheme. We need to look at all transactions as whole not as separate steps if the 
intention of parties is to create a complex tax avoidance scheme. Even though the tax avoidance 
scheme is accepted in civil law, it is court’s responsibly to look at the transactions as a whole 
and decide the scheme if there are any commercial purpose.  
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            In case Barclays Mercantile Business Finance Ltd v. Mawson39, the court applied the 
rule of purposive construction to tax cases stated clearly in 2004 which said the legislation 
should be construed purposively and applied to the facts viewed realistically. 
c) Principle of Ramsay  
• Legal Facts 
Case Ramsay v IRC did an excellent job to combat tax avoidance as Ramsay doctrine 
develops further in the direction of substance over form doctrine. However, judicial approach 
doesn’t provide framework for future action and it only applies to certain circular and step 
related transactions.  Ramsay sold assets and made gains which created a tax avoidance scheme 
as accounting loss to cancel gains. It looks like a loss in the books which is an artificial scheme. 
There was no definition of ‘allowable loss’ in the statute legislation. Since there are no statutory 
GAAR, the success of tax avoidance purely depends on judges. As Lord Templeman stated in 
case Ramsay, Ramsay principle is ‘to create the illusion that something has happened that 
Hamlet has been killed and that bottom do assessment so that tax advantages can be claimed as if 
something had happened’. Ramsay was a revelation at its time because it divorced from literal 
construction now we take purposive interpretation for granted. 40 Ramsay is a useful aid and 
superimposed upon the whole revenue law. Innovation of Ramsay was to give a commercial 
meaning to words and recognize that the statutory language was intended to refer to commercial 
concepts and fiscal concept need to be understood in justice way.  It gives liberty of citizen to 
avoid tax but whether they succeed depends on courts. The limitations of Ramsay case are as 
follows.  The new Ramsay was not involved on justice basis out of a statute that would be 
indefensible. Ramsay is a matter of statutory interpretation and it was founded on purposive 
interpretation.  
• Nature of Ramsay principle 
      The most important nature of transaction in the case Ramsay are self-cancelling and the 
inserted steps have no commercial purpose apart from the avoidance of a liability to tax. 
However, the inserted steps have legal and commercial consequences. In the case Fitzwilliam41, 
Lord Browne-Willinson believed that, ‘The Ramsay principle is essentially based on the 
construction of statutory taxing provisions. It can therefore be argued that there is no room for 
the court to adopt the Ramsay approval in construing an Act which expressly provides for the 
circumstances and occasions on which transfers carried through by ‘associated operations’ are to 
be taxed.’ 42  
• Conditions for the Ramsay principle to apply 
      According to the related case law, there are two conditions. First it must be a pre-ordered 
series of transactions or one single composite transaction. Secondly, there must be steps inserted 
which have no commercial purposes apart from avoidance of a liability to tax. 
                                                 
39. Barclays Mercantile Business Finance Ltd v. Mawson 
40. L. Hoffman BTW, ‘Tax Avoidance’, p. 415 
41. Fitzwilliam and ors v Inland Revenue Commissioners (1993) 
42.V. Thuronyi, Comparative Tax Law, Kluwor Law International, chapter 5, 2003, p. 174 
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• Consequences of application of Ramsay Principle 
     If the transaction fulfilled the previous conditions, the court must look at end result. The 
end result means that how the transaction will be taxed based on the application of taxing statute. 
If the transactions are self-cancelling, the result should be same. If inserted steps are not 
cancelled out by later steps. In a word, Ramsay principle is a general principle of substance over 
form in a large extent. 
d) Relationship between Principle of Westminster and Principle of Ramsay 
     It is always a difficult question to understand the relationship between principle of 
Westminster and principle of Ramsay since it is inconsistent with court’s decisions. According to 
principle of Westminster, it is not open to courts to ‘decide the question of taxability or non-
taxability upon the footing of the rights and liabilities of the parties being different from what in 
law they are.’43 On the other hand, principle of Ramsay limits scope of principle of Westminster 
since Westminster Principle only uses a ‘legally defined concept’ and Ramsay principle refers to 
a ‘commercially defined concept’ 
    It is the government’s responsibly to adopt the legislation for court to access since 
legislation provisions should apply prospectively. The main conclusion is that the adoption of 
Canada’s general anti-avoidance rule is quite necessary step for UK. 
  
                                                 
43. AC 1 AT 25,19TC 490 at 524 per Lord Russel 
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Section 3. GAAR Provision and its Application in Canada 
In Canada, the common statutory language or structure is minimal but there are 
similarities in the concept of income and allowable deductions that justify placing Canada into 
the same tax family as the United Kingdom. Canada doesn’t have a GAAR until 13th September 
1988, after the decision of Supreme Court of Canada deliberate response to the decision in case 
Stubart Investments Ltd. 44 The Canadian tax authorities have three distinct methods available to 
combat tax avoidance. These include a multitude of specific legislative anti-avoidance 
provisions, a general legislative anti-avoidance rule and some judicial anti-avoidance doctrines. 
It doesn’t exist specific orders to be taken in any given situation. For instance, the GAAR was 
introduced as a provision of last resort and used after the application of the other provisions of 
the Act, including specific anti-avoidance measures. However, a majority of the Supreme Court 
of Canada recently started a new theory by ruling that the latter can apply even when a specific 
anti avoidance provision might have applied. Thus, while at times the tax authorities may view 
themselves as arriving at a fork in the road, seeing three separate and distinct avenues, it is more 
common for the Canadian tax authorities to consider the avenues as a three-lane highway. 45 For 
example, the Minister of National Revenue recently relied on specific legislative anti-avoidance 
provisions, the judicial doctrines of sham and legally ineffective transactions, as well as on the 
GAAR to challenge the tax treatment claimed by a taxpayer with respect to certain international 
transactions. 
According to Professor John Tiley Barclays Mercantile Business Finance Ltd is a process 
of cleansing in which errors already revealed in cases such as MacNiven v Westmoreland 
Investments Ltd.  UK tax law indicates their approach of interpreting statutes and that statutes 
should be interpreted purposively. There is less intellectual chaos since there is agreement on 
basic principles.  However, it naturally leads to whether it is preferred to apply a GAAR or if it 
can be applied properly.  
Subsection 3.1. demonstrates the reasons and needs for adoption GAAR in Canada with 
the explanation key characters. Subsection 3.2. analyzes Canadian Tax Jurisprudence by case 
summarizes with reference to academic literature. Subsection 3.3. concludes the pros and cons of 
GAAR application in Canada. 
3.1. Background of Canadian GAAR 
a)  Reasons for Adoption of GAAR 
The current Canadian dual system of civil law in Quebec and common law in all other 
province so a federal statute applicable throughout the country must take into consideration the 
differences between the two systems. Canada has the most complex legislation (taking together 
both the tax code and the regulations).46. The trend is that coming decade’s tax systems coming 
close together rather than moving further apart. After Canada was independent from Britain 
before 1922, they developed their income tax law independently.  
 
                                                 
44 . Stubart Investments Ltd. v. The Queen 
45 . D G. Duff ‘The Supreme Court of Canada and the General Anti-Avoidance Rule: Canada 
Trustco and Mathew’, Bulletin for International Taxation, 2006, pp. 54-71 
46 . J.Tilely (2000) at 46-67. France, with 15 000 pages of instructions may be the running too. 
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 Generally speaking, statutory anti-avoidance rules may be considered necessary where 
judges have failed to interpret the law and where judicial anti-avoidance doctrines are not 
considered sufficient.  The purpose of introduction of Canadian GAAR is to combat the 
sophisticated tax avoidance arrangements that would erode the tax base and undermine the 
fairness of the Canadian tax system.  Even within a single country, different courts and judges 
can have identifiably different approaches. The Canadian GAAR’s enactment was a reaction to 
the refusal of the courts to develop a judicial anti-avoidance doctrine capable of combating the 
use of aggressive tax planning. 47 Judicial style differs from country to country both in general 
and for tax law in particular.48  
b) Key Characters in Section 245 Canadian Income Tax Act 
Canada Income Tax Act (ITA) includes all Canadian legislative tax provision in general 
and Canadian tax statutes, regulations, and treaties in particular.  In Section 245, it contains a 
wide arrange of definitions and provisions both General Anti-avoidance rules (GAAR) and 
Specific Anti-Avoidance Rules (SAAR).  ITA defines the terms “tax benefit”49 , “avoidance 
transaction”, 50 and “series of transactions”51. It is useful to review its more general approach to 
statutory interpretation, tax avoidance, the GAAR and the statutory requirements for the GAAR 
to apply.  
The concept of “tax benefit” is extremely brief.  However, tax benefit exists in our daily 
life since a deduction results in a reduction of tax. As the concept of “tax benefit” is central to 
the definition of “avoidance transaction” in Canadian Income Tax to determine the meaning of a 
tax benefit “in the context of the question of whether there is an avoidance transaction”. 
‘‘Avoidance Transaction’’ is one of the problematic, yet important and necessary concept in 
direct tax law. General Anti-Avoidance Rule allows tax authorities to disregard schemes that 
would otherwise reduce tax liability. Tax avoidance in a general sense refers to any activity 
aimed at reduction of tax that is not criminal nature. 52 Tax avoidance is more ambiguous 
concept than tax evasion. However, tax avoidance issued to connote tax minimization behavior 
that skirt the limits of the law or that is in fact legally ineffective in reducing the taxpayer’s 
liability.53  
Generally speaking, there are three requirements for the application of Sec. 245: 54 
(1) there must be a tax benefit arising from a transaction or a series of transactions (within the 
meaning of Sec. 245(1) and (2)); 
                                                 
47 .H. Gething, ‘What Canada’s GAAR experience call tell us about new UK rules’, pp. 31-32 
48. G.S.A. Wheatcroft, ‘The Interpretation of Taxation Laws with Special Reference to form and 
Substance: General Report’ 
49. ITA, Sec. 245(1) defines “tax benefit” 
50. ITA, Sec. 245(3) defines “avoidance transaction”  
51.ITA, Sec. 248(10) stipulates that a series of transactions is “deemed to include any related 
transaction or events completed in contemplation of the series”. 
52.The Economist, Jan. 29,2000 
53. B. Arnold & J. R. Wilson, ‘The General Anti-Avoidance Rule’, 1988, pp. 829-873 
54. D. Dunbar, ‘Statutory General Anti-Avoidance Rules: Lessons for the United Kingdom from 
the British Commonwealth’, pp. 544-546 
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(2) the transaction must be an avoidance transaction in that it cannot be said to have been 
reasonably undertaken or arranged primarily for a bona fide purpose other than to obtain a tax 
benefit; and 
(3) the tax benefit must be abusive tax avoidance in that it cannot reasonably be concluded that 
the tax benefit was consistent with the object, spirit or purpose of the provisions relied on by the 
taxpayer  
The requirements of burden of proof for first two requirements are on taxpayers while the 
last one is on tax authority.  However, the third requirement is crucial one since it is 
government’s responsible to find burden of proof. Although the ITA defines the terms “tax 
benefit”, “avoidance transaction”, and “series of transactions”, it is up to the courts to decide if 
these requirements are satisfied in the context of specific transactions and whether an avoidance 
transaction results in a misuse or abuse within the meaning of the statutory rule.55 Modern 
GAAR often allows tax authorities to reconstruct a transaction to reflect the economic reality of 
the circumstances and to tax the taxpayer on the basis of the reconstructed transaction.56 The 
purpose is to draw a line between legitimate tax minimization and abusive tax avoidance.  
Parliament nonetheless intended to preserve predictability, certainty and fairness in Canadian tax 
law. It is the task for the Court “to unite” the traditional approach with the GAAR “in a 
framework that reflects the intention of Parliament in enacting the GAAR and achieves 
consistent, predictable and fair results”.57 This conclusion and the Court’s general approach to 
tax avoidance seem entirely reasonable and consistent with legislative intentions and the 
structure of the GAAR. 
3.2. Summary Canadian Tax Jurisprudence 
A transaction without economic substance is not recognized for federal taxation purposes. 
However, the recognition of economic substance doctrine is always argumentative due to 
difficulty of application. Business purpose is an important element of the economic substance. 
Overall the problem with GAAR is that courts can interpret them very narrowly. For example, 
the tax court of Canada has concluded that a complicated transaction with an overall business 
purpose is not an avoidance transaction for purpose of the Canadian GAAR.  
First case shows the importance was intended to reduce what the Court had described as 
“the action and reaction endlessly produced by complex, specific tax measures aimed at 
sophisticated business practices, and the inevitable, professionally guided and equally 
specialized taxpayer reaction. Second and third cases demonstrate Canadian Court complete 
different approach to deal with the application of GAAR. Last case describes how difficult it is 
for Court of Canada to apply GAAR.                   
                                                 
55.D. Duff, ‘The Supreme Court of Canada and the General Anti-Avoidance Rule: Canada 
Trustco and Mathew’, p. 54 
56. R. Prebble and J. Prebble, ‘Does the use of GAAR to combat tax avoidance breach principles 
of the rule of law?’. pp. 39-40 
57. D.G.Duff,‘Weak-Currency Borrowings and the General Anti-Avoidance Rule in Canada: 
From Shell Canada to Canadian Pacific’, 2001, p. 233 
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3.2.1. Stubart Investments Ltd. v. The Queen58 
a) Facts of the case 
The Queen involved the transfer of a corporation’s profitable business to a related 
corporation with accumulated tax losses that was able to offset the profits against its tax losses. 
At that time Canada’s Income Tax Act (ITA) didn’t permit consolidation of the profits and 
losses of related corporations. The Supreme Court of Canada had to deal with adopting a judicial 
business purpose test or a civil law ‘abuse of rights’ principle in reality and in the end the court 
rejected a business purpose test primarily because it would be inconsistent with what the Court 
characterized as a general anti-avoidance rule.   
b) Key findings of the court 
The court correctly recognized the important relationship between the courts and the 
legislature. The court believes that there was only one approach to interpreting tax statutes which 
is similar to the purposive approach adopted by UK.  This approach shows clear rejection UK 
case of Duke of Westminster which is based on literal interpretation. According to J Estey, 
‘today there is only one principle or approach, namely, the words of an Act are to be read in their 
entire context in their grammatical and ordinary sense harmonious with the scheme to the Act, 
the objects of the Act, and their intention of Parliament.’59 
3.2.2. Jabs Construction Ltd. V. R.60 
The taxpayer intended to transfer certain property to his business partner. Since the 
transfer would have lead to a substantial taxable gain, the taxpayer instead transferred the 
properties to a private foundation controlled by the taxpayer’s major shareholder which shortly 
sold the properties to his business partner. Based on Canadian Tax Law, the transfer to the 
foundation was allowed to take place at a value equal to the adjusted cost base of the property so 
that the taxpayer didn’t have a taxable gain. The court believe that this transaction didn’t involve 
an abuse of Section 245 since this transaction did nothing more than take advantage of the rule 
allowing the transfer to take place at cost. The core issue is if the interposition of the foundation 
could be regarded as an abusive step taken solely for tax avoidance or not.  According to the 
strict interpretation of Sec 245, it is an extreme sanction and should not be used routinely 
because a taxpayer structures a transaction in a tax effective way. 
 
As above case shows, it has very high threshold to be qualified as tax avoidance transaction 
where Sec 245 can be applied in the current case law. However, below case shows a complete 
different approach where court applies GAAR. 
3.2.3. OSFC Holdings Ltd. V. R.61 - First GAAR decision 
a) Background 
                                                 
58. Stubart Investments Ltd. v. The Queen 
59. A Chan, ‘Dealing with the Death of a Duke: The Need to Limit the Economic Substance 
Principle in Canadian Tax Law’, 2007, p. 49 
60. Jabs Construction Ltd. V. R ITLR 552 2000. Tax Court of Canada (June 24,1999) 
61. 2 ITLR 522 (2000), Tax Court of Canada (June 25,1999) 
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The taxpayer was not able to use accrued losses on loan portfolio so taxpayer formed a 
partnership with a newly created subsidiary to which it transferred properties. The partnership 
interests were sold to purchaser who could use their tax losses. It is allowed to shift the losses to 
purchaser based on rules of the partnership taxation.  
b) Key Arguments 
The court held that the primary purpose for creation of the partnership was to obtain a tax 
benefit.  The court outlined that the corporation and then the individuals through subsequent 
syndication to gain tax benefit even if they were parties to initial transaction where losses were 
transferred from the trust company to the first partnership. On the country, the court applied sec 
245 based on an objective standard which required the taxpayer to ‘produce an explanation 
which is objectively reasonable that the primary purpose for the series of transactions was 
something other than to obtain the tax benefit’. Finally, the court held that the tax result sought 
was contrary to the scheme of the Act, so that the exception in Sec 245(4) didn’t apply.’ The 
court of appeal confirms this decision which found that the purchase of the partnership interest 
was part of a series of transactions (including under the statute, related transactions) resulting in 
a tax benefit.  
c) Key findings from FCA 
The taxpayer entered into above transactions for both business and tax purposes. The 
determination of primary purposes is based on the finding if a series of transactions is abusive or 
results in a misuse in this case. In order to apply GAAR, the primary purpose test is the key 
issue. We should not apply GAAR if the primary purpose is other than tax avoidance regardless 
of tax transaction with substantial tax benefit. The purpose of section 245 is given in the 
Explanatory Notes by the Department of Finance. ‘GAAR is intended to prevent abusive tax 
avoidance transactions or arrangements but at the same time is not intended to interfere with 
legitimate commercial and family transactions. Consequently, the new rules seek to distinguish 
between legitimate tax planning and abusive tax avoidance and to establish a reasonable balance 
between the protection of the tax base and the need for certainty for taxpayers in planning their 
affairs.’62  
Abusive tax avoidance 
3.3.4. Canada Trustco63  
a) Facts of the case 
Canada Trustco involved the sale and leaseback of a fleet of trailers, the assignment of 
leases, prepaid lease rent, and pledged securities, which involved a significant amount of circular 
funding.  The company involved circular flows of funds and financial instruments such as non-
recourse loans. Canadian Tax Authority attacked the transactions because taxpayer bears little or 
no economic risk under these commercial transactions and cash flows. The Revenue Canada 
believed this is purely for tax avoidance purpose. 
                                                 
62. Id., Para. 76. See also Para. 60: “A transaction may be considered to be ‘artificial’ or to ‘lack 
substance’ with respect to specific provisions of the Income Tax Act, if allowing a tax benefit 
would not be consistent with the object, spirit or purpose of these provisions.” 
63. Canada Trustco 2005 SCC 54 
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 b) Key findings of argument and judgment 
Canadian Court Supreme Court upheld case Canada Trustco based on the misuse or 
abuse requirement in ITA. The most difficult part is the interpretation and application of the 
GAAR.  The Court addressed three central issues in its analysis: (1) the distinction, if any, 
between a misuse of specific provisions and an abuse of the provisions of the ITA read as a 
whole; (2) the process for determining whether a transaction is abusive; and (3) the burden of 
proof for this inquiry.64 
3.3. Determination of the Analytical Approach in Canada 
The current analytical approach used by Canadian Court has three dimensions to it. First, 
the general approach is to apply the principles of statutory interpretation. Second, legal substance 
over form will be applied in the case law. Third, Bona Fide Business Purpose is applied in 
certain extent.   
a) Principles of statutory interpretation  
The general approach of courts towards statutory interpretation affected the manner 
where transactions are characterized.65  Based on the judgment of the case Stubart, Supreme 
Court of Canada has demonstrated a modern approach to interpretation as E.A. Diredger in 
Construction of Statutes. ‘‘Today there is only one principle or approach, namely, the words of 
an Act are to be read in their entire context and in their grammatical and ordinary sense 
harmoniously with the scheme of the Acts, the object of the Act, and the intention of 
Parliament.’’66 
b) Legal Substance over Form 
It is a legal custom for Canadian courts to apply legal substance over form. The recent 
repudiation by the SCC of the economic substance doctrine has put an end to the apparent 
philosophical dichotomy between the two judicial approaches. 
c) Bona Fide Business Purpose 
The bona fide business purposes and step transaction doctrine have been used in a certain 
extent.  As the decision in Case Stubart shows that bona fide business purpose test was declared 
to be inapplicable in Canada, the Canadian tax authorizes decided to adopt a GAAR while 
retaining most of the SAAR in the ACT. 
3.4. Strength and Weakness of GAAR and its Application 
The anti-avoidance rules has divided into 3 categories a) statute-based general tax 
avoidance rule b)court-based general tax avoidance rule c) neither statue-based nor court-based 
general measures.67  Statue-based GAAR are assumed to be most ‘needed’ in jurisdictions with 
as strict statute interpretation style and strict to adherence to private law concept. This strict 
interpretation approach is also applied to the tax avoidance rule. However, it makes it less 
                                                 
64 .Id., Paras. 38-43 (first issue), Paras. 44-62 (second issue), and Paras. 64-65 (third issue). 
65.D G. Duff, ‘Interpreting the Income Tax Act - Part I: Interpretative Doctrine’, Canadian Tax 
Journal, Vol. 47, pp. 464-553 
66. Second edn(1983), p. 316 
67. ‘Form and substance in tax law’, International Fiscal Association, 2002 Oslo Congress, p. 38 
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effective than purpose intended. On one hand, Canadian court adopts the long-standing principle 
from the Duke of Westminster case that taxpayers may “manage their affairs” to minimize the 
tax payable. On other hand, the Court’s general approach to tax avoidance and the GAAR began 
as “where Parliament has specified precisely what conditions must be satisfied to achieve a 
particular result, it is reasonable to assume that Parliament intended that taxpayers would rely on 
such provisions to achieve the result they prescribe”.68 
In Canada, there is a debate if GAAR violets Canadian Charter of Rights since anti-
avoidance rule had been against the things guarantees the rights to life, liberty and security of the 
person and the right to equality without discrimination.69 However, the dilemma is that 
constitutions can also give support to the tax authorities in combating tax avoidance. The 
development of GAAR should be subject to underlying legislative and constitutional provision. 
If the provisions in GAAR are deviated from private law, the court upholds that first application 
should be private law concepts in order to properly characterize transactions under review before 
applying GAAR.70 Under normal transaction, the first application should be private law concepts 
in order to apply the Act as a general principle of law. Based on substance over form doctrine, it 
is unclear for taxpayer to argue substance over its form. The ability to invoke substance over 
form is not available in the current law. The court will only seek to find substance of transactions 
if actual facts themselves are clear.71 Taxpayers may be in a position to achieve retroactive 
modifications pursuant to court orders in order to avoid unwarranted or unintended tax 
consequences. 
The major advantage of Canadian ITA is that it deals with the relationship with other 
statutory provision since it is huge challenge to apply GAAR to distinguish between the 
structural choices presented by the legislation and the incentive provisions expressly designed to 
modify taxpayer behavior. 72 The GAAR is not a recharacterization provision and it only applies 
when the transactions are legally effective. Canada’s legislation has adopted the concepts of 
‘misuse’ and ‘abuse’ which only applies GAAR where the relevant transactions constitute a 
misuse or abuse of the legislation.  Another important advantage is that GAAR has the character 
of retrospectively. 
The weakness of section 245 lacks specific criteria to apply misuse or abuse transaction 
so that the tax authorities or courts has difficulties to apply in deciding whether a transaction 
constitutes a misuse or abuse of a specific provision of ITA. Besides the above reason, the 
                                                 
68.Canada Trustco, Para. 11. See also Para. 31: “Parliament intends taxpayers to take full 
advantage of the provisions of the Income Tax Act that confer tax benefits.” 
69. ‘Form and substance in tax law’, International Fiscal Association, 2002 Oslo Congress, p. 
201 
70.The ‘reasonable expectation of profit’ doctrine used to disallow losses from a business or 
property will be similarly tested in Dec 2001 when the SCC will be hearing the two pending 
appeals in Walls. 
71. Although the facts of each case are important, see United Color and Chemicals Ltd, 92 DTC 
1259 at Para 34. 
72. D Dunbar, ‘Statutory General Anti-Avoidance Rules: Lessons for the United Kingdom from 
the British Commonwealth’, Bulletin for International Taxation, 2008, pp. 544-545. 
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relationship between section 245 and the purposive approach to interpreting tax statutes outlined 
in Stubart Investments is not clear.  Overall the limits of GAAR is that they must ultimately be 
interpreted by court who can read them very narrowly which will be discussed in the case Jabs 
Construction Ltd. V. R. 73 
                                                 
73 .ITLR 552 2000. Tax Court of Canada (June 24, 1999) 
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Section 4. Comparison between UK and Canada approach 
            In the UK, the dominant approach to statutory construction traditionally has been a literal 
interpretation of tax laws and unwillingness to adopt a purposive interpretation to craft glosses 
on the stature that area not based on the text.74   By contrast, the Supreme court in Canada has 
developed a doctrine that the tax consequences of the composite transaction are dependent on its 
substance not its form. First, we will give the reasoning for choosing the comparative method 
between UK and Canada. Second, we will show how the traditional approach as the specific, 
targeted anti-avoidance legislation and a range of judicial approaches to statutory interpretation 
is adopted by UK. Third, we will show how UK court failed to develop a clear framework for 
dealing with tax avoidance cases.  Fourth, there are urgent needs for UK court to develop a 
workable approach which will reduce the considerable uncertainty in the academic and judicial 
communities in UK 
4.1. Reasoning for Usage Comparative Method between UK and Canada 
A legal tradition is not only a set of rules but ‘‘deeply rooted, historically conditioned 
attitudes about the nature of law, about the role of law in the society and the polity, about the 
proper organization and operation of legal system, and about the way law is or should be made, 
applied, studied, perfected, and taught.’’75 
Comparative law scholars have divided into families to indicate broad similarities in legal 
tradition.76 The family classification provides a good foundation when it comes to understand 
the roots of particular country’ legal culture and system. To a great extent, there is a common 
judicial culture among Commonwealth countries.77 
 There are three main reasons for the comparative study between Canada and UK. First, 
UK and Canada have the most complex legislation both the tax code and the regulations due to 
judicial approach. Second, UK and Canada all belong to common law and commonwealth 
family which are not much different from each other to deal with legal system. UK tax law has 
huge influence on Canada after Canada is independent from UK.  Thirdly, generally speaking, 
Canadian court tends to have regard to U.K. decisions, not necessarily as binding precedent but 
for their persuasive value. 78 To a large extent, Canada share the same concept with UK with it 
comes to Tax law. 
4.2. Limitation with UK’s Judicial Approach to Tax Avoidance 
As we indicated in Section 2, UK has the dominant approach to statutory construction 
traditionally literal interpretation of tax law even though they have adopted a purposive 
interpretation in their current judicial approach. 
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First, the UK still sticks to a strict approach to tax law interpretation while Canada has 
adopted a purposive approach to statutory construction. It is not always obvious clear-cut 
between legitimate tax planning and unaccepted tax avoidance. Generally speaking, it is known 
that the more a legal system adheres to form, the more possibilities exist for legitimate tax 
planning.79 The distinction between legitimate tax planning and tax avoidance is unclear based 
on current UK’s judicial approach. As a taxpayer, they have rights to plan their private and 
commercial affairs while judicial uncertainty prevents taxpayers from tax planning because it is 
not always clear how the courts will react to their tax planning arrangement.80 The core issue is 
that the judicial approach doesn’t operate retrospectively because the judicial approach is 
developed on a case-by-case basis. On the other hand, based on the principle of legal certainty, it 
is very difficult for taxpayers and tax authority to know the trend of judgments in the relevant 
case law.  In addition to that, the further developing judicial doctrine works retrospectively and 
offers no clear framework within what it shall operate or not what we consider unsatisfactory 
especially with the adoption of self-assessment for direct taxes. 
Secondly, UK’s judicial approach is that taxpayer and tax authority have different views 
as to what legal substance is. In the case of Duke of Westminster, judges had different 
interpretation on the description  if ‘in consideration of past services’ is treated as a part of the 
legal substance. This example shows that sometimes there is an issue of how far into the 
contractual relationship one should dig to find the legal substance.81  
Thirdly, UK doesn’t have special tax concept but mainly rely on the private law concept 
which makes difficult to practice the borderline cases between sham and avoidance. UK judicial 
approach has separated the use of legal from economic concepts in tax statues. Even though they 
developed the interpretation of tax stature based on a modern and purposive approach, they still 
failed to draw the line between legal and economic concepts as case Westrmoreland 82indicated. 
The issue for UK is if parliament should consider whether a general anti-avoidance rule (GAAR) 
for direct taxes should be introduced.  The increasing litigation risk which leads to uncertainty 
contradicts the principle of legal certainty.  
             Lastly, even though the case law develops different kinds of principles, it is still unclear 
both taxpayer and court to distinguish legitimate tax planning and tax avoidance. Based on the 
principle from case Duke of Westminster83, there are some limitations of Westminster doctrine. 
For example, case Floor v Davis, majority of court believes that it is right to look at each of 
these transactions separately and rejected an argument that they could be considered as 
integrated transactions. But the fact that each sale was genuine didn’t prevent him from 
regarding each as part of a whole or oblige him to consider each step in isolation.  If we look at 
this scheme as a whole, we will find that Floor and his son-in-law had complete control shares. 
However, the court decided the case based on a limited argument and the wider point was not 
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considered.  Also in the case Inland Revenue Commissioner v Plummer84, the Inland Revenue 
claimed there is a pre-arranged circular scheme in order to pass a capital sum round.  As the 
techniques of tax avoidance progress and are technically improved, it is time to develop a new 
and sophisticated devices to determine the nature in law and to relate them to existing legislation.  
4.3. Design Issue 
The usage of ‘artificiality’ misleads tax authority and tax payers because many artificial 
transactions are allowed in most modern income tax statutes. The relationship between general 
anti-avoidance rule and other statutory provision rule such as tax incentives is unclear.  A 
purpose test can be used to solve above issue only in certain degree but it is not likely to be 
sufficient to distinguish between acceptable and unacceptable tax planning.  If the main purpose 
of a transaction is for commercial purpose, then this transaction represents acceptable tax 
planning. However, if the main purpose is to obtain a tax benefit and the transactions would not 
have been carried without tax benefit, the transaction is more likely to constitute unacceptable 
tax planning.  It is unclear for policy maker if Duke is qualified for tax deduction. If Duke is 
qualified, it is hard to quantify how much he was qualified for tax deduction. 
A common criticism of open-ended anti-avoidance rules is that they violate the 
fundamental principle of certainty. It is well known that intention of Parliament must be 
expressed in clear and unambiguous terms. There is no general anti-avoidance rule (GAAR) or 
substance-over-form doctrine in the domestic legislation, although there are some specific 
commercial purpose tests within some of the provisions listed above. 
The development of the UK case law over the last 25 years has not been impressive. It 
has failed to produce a clear framework for dealing with tax avoidance cases, with the result that 
an increasing amount of specific anti-avoidance legislation is necessary, coupled with extensive 
disclosure requirements, which have to be followed up regularly by yet more specific 
provisions.85 The problem is that if we should apply Ramsay or if we apply standard rules of 
interpretation. Or if the judgment of case Duke of Westminster still applies which contradicts 
current ‘spirit’ of decision.  Based on current law, it is about judicial attitude to interpretation but 
we are uncertain how likely we can use Ramsay principle. There are no General Anti-avoidance 
Rules in the UK. The issue was specific provisions will still continue to be the ones and we 
might think about adopting specific doctrines.   
Ramsay doctrine had been applied in at least five different contexts86 
1) to ascertain whether a series of self-cancelling, pre-ordained transactions, effected 
solely to  
2) to generate an allowable loss of capital gains tax purposes, were to be respected for the 
purpose of capital gains tax legislation or not (Ramsay) 
3) to ascertain the true parties and the true dealing in a transactions (Furniss V Dawson 
and Craven v White) 
4) to ascertain the true nature of a receipt in the hands of a taxpayer (IRC v McGuckian) 
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5) to ascertain the true nature of instruments issued solely for tax avoidance (Arrowtown) 
4.4. Lesson from Canada 
As the absence of a GAAR in the UK, it is time to consider the experience of Canada 
which has enacted general anti-avoidance rules. As Section 4.1. points out the reasoning for 
usage comparative method between UK and Canada, it is helpful to consider the Canadian 
experience. The Canadian cases would almost certainly have been decided in the same way in 
the United Kingdom without a GAAR. This has been used as a weapon by opponents of a 
GAAR who argue that the policy of the specific legislation was unclear in Canada Trustco which 
results in no other expected outcome.87 The Canadian GAAR provides that, if a transaction is an 
avoidance transaction, the tax consequences will be determined as is reasonable in the 
circumstances to deny a tax benefit that would otherwise result from the transaction or the series 
of transactions of which it is a part.88 An avoidance transaction is defined to be any transaction 
that, in the absence of the Canadian GAAR, results in a tax benefit. On the other hand, such a 
transaction is not an avoidance transaction if it is undertaken or arranged primarily for bona fide 
purposes other than to obtain the tax benefit. The Department of Finance in Canada expressed 
the concern that it is necessary to adopt SAAR to add to the complexity of tax legislation and 
stop the potential loopholes.  
           The key problem is that the Canadian GAAR, in s.245, does not provide directions to the 
courts on the meaning of “abusive”. The intention of adoption GAAR is not to apply principle of 
economic substance over form and the specific legislation in relation to which the court is being 
asked to apply the GAAR was not drafted in an environment where economic substance had 
been highlighted as an issue by the GAAR. 89  In some complex cases, the enacted GAAR 
doesn’t work as we expected due to lack of anti-avoidance principle in Canada. 
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Section 5. Interim Conclusion for UK in the International Environment  
As Lord Hoffmann suggested that concept of economic substance is a useful tool, the 
judicial frustration is if economic substance can override legal concepts and how further it can 
go. So it is important to clearly understand the integrated legislative process as a rule of law. 
Adoption GAAR is first step to operate tax performance prospectively and not retrospectively. 
However, it is important to give further guidance to when and how it should apply GAAR. There 
are much more work to be done to reach the right balance. 
This section deals with the application of anti-avoidance rules under EU law and 
Canadian law. Subsection 5.1. analyzes the anti-avoidance rule in EU and reveals ECJ approach 
to landmark case. Subsection 5.2. shows how OECD recommends GAAR adoption. Subsection 
5.3. indicates the need for statutory anti-avoidance principle or rules in UK. Subsection 5.4. 
describes the GAAR application process in UK. 
5.1. Comparison with ECJ case law. 
Even though the tax abusive concept is a new concept, ECJ has used the principle of 
prohibition of abuse of rights in the field of European Tax law in a number of cases. Early ECJ 
jurisdiction indicates court’s reluctance to strike down transactions involving alleged tax 
avoidance. However, on 6th December 2012,the European Commission had published a 
recommendation on aggressive tax planning, where it recommends Member-States to adopt a 
common GAAR. 
In the landmark case Cadbury Schwepps 90, ECJ distinguished tax avoidance from tax 
evasion on one hand. On the other hand, ECJ recognizing that certain types of evil-spirited 
avoidance require justified judicial and state intervention. British CFC law was the point of 
contention. Questions referred to ECJ pertained to whether establishing a company in a low tax 
destination constitutes an abuse of freedoms and whether discriminatory CFC laws can be 
justified on the grounds of prevention of tax avoidance. ECJ held that establishing a company in 
low tax jurisdiction is not in itself an abuse and that CFCs legislation is in fact discriminatory. 
However, the latter can be justified in light of wholly artificial arrangements aimed at 
circumventing national legislation in question. Freedoms exist to assist pursuit of genuine 
business activity which must be objectively ascertained by e.g. existence of staff and premises. 
By introducing the criterion of artificiality ECJ brings avoidance conceptually closer to evasion 
and farther from planning. The court seems to recognize that establishing a CFC in a low tax 
jurisdiction gives rise to permanent tax saving which significantly impairs competition and cash 
flows. ECJ would not tolerate tax avoidance. 
ECJ is taking baby steps towards prevention of tax avoidance since it hasn’t developed its 
own form and substance doctrine. On one hand it is fully determined to tackle tax evasion but 
fails to make a clear distinction between tax planning and avoidance.  However, ECJ had a 
tendency to interpret law in a rather purposive character. In fact, it often blurs the boundary and 
uses evasion and avoidance interchangeably. However, Meussen argues that even though 
Cadbury Schwepps has significantly limited CFC legislation it has also recognized the necessity 
to tackle wholly artificial arrangements. This commitment has been upheld in SIAT but it is yet 
unknown how broad or limited anti-avoidance legislation can be for ECJ to accept its validity 
from legal certainty point of view. The ECJ distinguishes tax avoidance from tax evasion 
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holding that on one hand taxpayers are free to organize their activities in such a way that they 
don’t pay the highest taxes, but on the other hand these structures should not be wholly artificial 
arrangements. From the more recent cases we can draw the conclusion that the principle of 
prohibition of abuse of rights is still developing and that there is no simple test to be applied. The 
national authorities (and courts) must always try to find abuse on a case-by-case basis. 
The European Commission had published a recommendation on aggressive tax planning 
on 6th December 2012, where it recommends Member-States to adopt a common GAAR as well 
as to introduce in its DTCs a broad subject to tax clause. It is up to EU Member States to 
determine the details of rules whether there is a tax avoidance provided. However, ECJ 
recommended member states to adopt GAAR based on OECD model. 
5.2. OECD Recommendation for GAAR Adoption 
OECD commentary urges all OECD countries to consider adopt GAAR provision.91 The 
large majority of OECD Member countries do consider adopting GAAR as part of the basic 
domestic rules to determine which facts give rise to a tax liability. OECD commentary deals with 
all forms of abusive transactions including substance-over-form, economic substance and 
GAAR. However, these doctrines are problematic because it is inherently difficult to draw a 
distinction between acceptable and unacceptable transaction.  
The OECD Model has influenced on how domestic GAAR should be adopted even 
though all the OECD members don’t have a uniform policy to adopt GAAR. It is not scope of 
this paper to discuss how each country apply GAAR in their domestic policy.  Currently the 
large majority of OECD Member countries consider that such measures are part of the basic 
domestic rules set by national tax law for determining which facts give rise to a tax liability. 
These rules are not addressed in tax treaties and are therefore not affected by them. 
5.3. Need for a Statutory Anti-avoidance Principle or Rules in UK 
The United Kingdom is unusual among developed countries in having neither a statute 
nor an established principle to counter tax avoidance. Based on the general opinion of report 
from International Fiscal Association 2002, GAARs are a necessary part of modern income tax 
system. There are three ways to make tax avoidance shrink: abandonment of literal approach to 
interpretation; looking at transactions in a more complicated way not in the parts such as 
Ramsay; rewrite legislation in more accessible languages.92 
Before the1980s, the British courts believed that there is nothing wrong with it as long as 
what the taxpayer does is within the terms of tax law even if the taxpayer manages to find a 
clever and artificial way of reducing tax.  
Professor Freedman strongly recommended that adopting general anti-avoidance 
principle (GANTIP) would provide basic framework where in which sensible consequences of 
the application of the GAAR could be specified in a way that cannot happen with a judicial rule 
and that proper administrative procedure. A UK GANTIP might contain a purpose test and a 
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direction to consider what Parliament would have intended within the scheme of the legislation 
had it considered the scheme before.93 
There are two types of anti-avoidance legislation. First type is specific provision and 
Second type is general provisions.  Specific provision offers the very considerable advantage of 
being targeted at specific areas of the tax code and the avoidance issues that arise in those areas.  
Statutory anti-avoidance rules is very necessary and urgent needs where judges have failed to 
interpret the law so as to cut off abuse or where judicial anti-avoidance doctrines are not 
considered sufficient.94  The remedy is that Parliament should change the law since they will 
never be completely effective in stopping abuse as long as there is a place for such rules. 95 
Some people believe a statutory anti-avoidance legislation should be adopted because it 
will create legitimacy and certainty. However, the increased specific provision results in 
complexity and the problem of creative compliance which creates more litigation and 
uncertainty.96 What we need is not more precise and detailed avoidance provisions but a 
principles or standards approach as Surry suggested.97  In the last 20 years, many legislations are 
created to counter tax avoidance while the courts have been developed a doctrine following 
Ramsay case which has put some limits on scope of avoidance.  
5.4. An Advance Ruling and the Administrative Rules as an Aid 
There is always uncertainty to apply GAAR to specific transaction because GAAR 
legislation could be ambiguous and incomplete which can create difficulty of interpretation. So it 
is very practical for taxpayer to consult with tax authority to find out the certainty what the 
consequences will be for their important transactions. 
Advance rulings offer a way of taxpayers to obtain legally binding advice on certain 
transactions. 98 Even where advance rulings are not recognized on a formal basis, obtaining 
written advice from tax authority informally may be an important aspect of tax practice and 
many give rise to legal rights.99  
Ideally, UK could adopt a binding advance ruling provide by law. In this transition 
period, UK might adopt an informal procedure to get a letter from the tax administration in 
practice. 
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5.5. GAAR application 
There are three steps to apply GAAR. The first step is to interpret the provisions of the 
Tax Act and the second step involves the application of the properly interpreted provisions of the 
Tax Act to the facts of the particular case to determine if there has been abusive tax 
avoidance.100Last step is GAAR can only apply if the purpose of the legislation is reached.  Even 
though GAAR will not solve all the relief, there is still no down side to implementing tax 
avoidance arrangements. 
First application of GAAR would aim to put a stop to many of the complex avoidance 
scheme in the MNES. The traditional way in the UK of countering such schemes has been to 
litigate or to introduce.  An important criterion would be that it should not hurt the levels of 
certainty.  Although a GAAR should reduce avoidance and maintain certainty, it must be 
accepted that no aim can be absolute attained. The main purpose of adopting GAAR is to operate 
tax performance prospectively and not retrospectively.  A GAAR can be used as a tool that one 
would draw a line between ‘sensible and responsible tax planning’ on one side and, on the other, 
avoidance schemes which, while satisfying the relevant provisions of the tax code, should be 
struck down.101 
Since all future legislation would have been enacted with the GAAR in the background, 
very clear words would be needed to displace its presumption that the courts could look at 
economic substance in the context of other criteria, criteria which should be listed in the 
GAAR.102 
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6. Conclusion 
The GAAR cannot solve all problems otherwise no modifying legislation will ever be 
needed. The paper concludes the GAAR would provide certainty and clarity as to judicial 
powers and a framework for judicial development that does not exist at present. At the same time 
it could provide guidance to the judicial practitioner about the way in which Parliament intended 
tax law to be construed and help tax authority to understand the development of the law because 
GAAR helps to reach principle of legal legitimacy.  
 This paper recognizes that legal rights of individuals and the effectiveness of the GAAR 
are the fundamental values in tax avoidance policy. It is important for policy maker to find the 
right balance between legal rights of individuals and effectiveness of the GAAR in order to 
compromise and complete the challenge faced by taxpayers and courts. Also it is worth to point 
out to the importance of balance the relative effectiveness of a GAAR rule and judicial Anti-
Avoidance approach because Canada case law shows that the GAAR did not change taxpayer’s 
behavior and alter the outcome of judicial approach. 
The author also recommends that the GAAR must contain principles that go beyond a 
normal rule of statutory construction and drafting of specific legislation needs to become more 
explicit about the underlying principles of the legislation in order to have an effective GAAR. 
Most significantly, the GAAR is a preferable solution from a constitutional perspective 
since it supports the principle of law because it guides courts to distinguish legitimate tax 
planning from tax avoidance based on principle of legal certainty. 
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